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In l ts  factual  and legal  posture,  th ls  caae tendera

for  resolut lon the quest lon whether  the pet i t ioner ,  dur lng the

years 1967 through 1971,  was donlc l led 1n the Dlst rLct  of  Colunbla

v l th ln the neanlng of  D.  C.  Code $47-1551c(s)  and,  therefore,

taxable pursuent  to D.  C.  Code $47-1567(b) .  Pet l t loner  asser t6

that  he was doalc l led ln  Japan-dur lng those year .e.  Accordlngl l r  on

2 \ l ay  1972 ,  hc  pa ld ,  unCer  p ro tes t ,  base  taxes  o f  $21844 .O6  fo r

the tax ) iears 1967 through 1971 (a11 lntereet  and penal t les

havlng been walved by the D.  C.  Departnent  of  FJnance anC Revcnue).

Al though the pet l t loner  L 'as eubscguent ly  refundcd 1966 taxes ln

the amount  of .  $277.46r I  a c la l rn for  refund of  the remaln ing smount

was denled on 23 Arrguat  I972.  Consequent ly ,  per i t loner  ls  now bcforc

t l re Court  seeking a ref r rnC f ron the Discr lc t  o f  Columbia Got i rnnent

In  shc  anoun t  o f  $21566 .60 .

The re  l s  no  d l sp t r t e  t ha t  t hc  pe t l t l onc r  was  do i : t c l l ed  l r r

the Dlst r ic t  o f  Cofumbla f rorn b l r th  to the t l rnc he Journeyet l  co

Japnn  l n  J r r l y ,  1966 .  l l o reovc r ,  l c  t . . ;  obv l . ous  tha l  l r c  r cs lCcC ln

J; rpan dur l r ig  thc yecra 1966-7J.  l 'hc quest lon t l rc . r r  beco:re6,  hr :vc\ rcr ,

s , l r e t h e r  t h e  p e t l t l o n e r  e v t d c n c c d  t L e  n c c c s s r r r y  r c q u l e l t e c  t o  c f f e e t t r i t c

I  l t  ( .1; l l r : l rb l ) ,  r
t i l x ( . e  I o r  t l r c t  yco r  o rc
a l , cc l f t ad  {n  D .  C .  Co , l c

t  l r l s  r c I  u r rd  wns
bcyonrl t lro t '  I r 'c
9 / , 7 - 1 5 8 { r 1 ( ; r )  ( l ) .

l : rant . . ,d  on thc t i r r :ory chat
) ' e o r  c r n t u t a  o f  l J l l r a t l o n c
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r  change of  donlc l le  f roo the Diet r lc t  o f  Coluobla to Japan.  ThaC, 1c

to oay,  d ld ' the pet l t loner  ln tend to Dake h1s "horne" 1n Japan?

On the basls  of  the ev ldence,  the Court  concluder  that

ths pet l t loner  was donlc l l .ed 1n the Dlst r lc t  o f  Columbla dur lng

the yeare L967-7L,  and consequent ly ,  pet i t tonerra c lat .o for  a

refuod tnust be dlsmlssed.

Content lons

Pet l t loner  contends that  upon h le departure f rou the

Dlatr lc t  o f  Colunbla ln  July ,  1966,  and subsequent  arrLval  ln

Japan, whlch was hls clrosen enployrnent sltue, he had abarrdoned hle

Dlstrlct of Coluubla d omlclle and acqulred a new one ln Japan. He

sraintalns that he lntended to remaln ln Japan lndeflnitel.y and

that  hehad no lntent lon of  return lng to the Unl ted States at

any par t lcu lar  t lne,  Moreover,  he asser ts  that  he would not  lLve

wlth hls parentB ln the Dlstrlct of Colunbla if he ever returned

to the l {aehington Metropol l tan Area becauee h le re lat lonsl r ! .p  wl th

hls  father  uaa st ra lned.  In  the a l ternat lve,  the pet l t loner  argues

that  t f  ho was not  dmr lc l led ln  Japan,  the Court  Day ne,r rerrheleaa

f lnd that  hc had abandoned h le Dist r lc t  o f  Colurrb la dcnlc l le  and,

thereforc,  nas not  t : rxabJ.e by fhe Dlst r lc t  Governnent .

The  reepo rden t ,  on  t he  o t l r e r  hanC,  Da ln ta lns  t ha t  pe t l t l one r

never abandoned h le Dlst r lc t  o f  Columbl ,a dorn1c1le and,  therefore,

was regul red to pay lncorne taxee for  the years ln  quest lon.  Morcov. : r

l t  l s  r esponden t r s  con ten t l on  t ha t  a  change  o f  r es ldence  fo r  pu rposcs

of  ernployarent  does noi  t r ,  and of  l tse l f  resul t  ln  a changc of  domlc l lc .

E v J d e n r l n r v  l l c a r i n q

Pe l l t l onc r ,  Jo i rn  A .  A lexande r ,  J ro I  wos  bo rn  and  eduea tcd

ln  t ho  D l s t r l c t  o f  Co l r r : : r b l "  onO con t l nuous l y  res tded  r . ' l t l r  t r l s

p r ren to  he re  exc .ep t  f o r  a  pe r l od  o f  t l ne  w l r cn  f u l f l l l l ng  h l s
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ln l f l tary obl lgat lon and pursutng cer ta ln educat lonal  obJect lvea

.  at  the Unlvers l ty  of  lJashlngton ln  Seat t le .  Upon ccrmplet lon of

ht .s  educat lon,  pet l t loner ,  ln  1957,  obta lned c lv l l lan eoployurent

wl th the U.  S.  Naval  Research Laboralory located ln  Washlngton,

D. C., and reoalned there untl l 12 l lay 1966 when he entered lDto
I

a contract  f  or  enplo)rnent  at  the U.  S.  Naval  Shore Electronlce

Englneerlng Actlvlty ln Yokosuka, Japan. Ttre perlod of thle

agreement nas for thlrty-slx nonths rl ' l th 6n optlon to renerr. At

'  
the expl rat lonof  the ln l t la l  per lod,  pet l . t loner  exerc{sed h ls

opt lon and renewed hla contract  for  an addl t lonal  twenty- four  nonths.

On 20 l tay 1966,  pet l t loner  appl ted for  a passport  and

,  lnd lcated on the appl lcat lon that  the purpose of  the t r ip  was

"U. S. Gorrernnent Clvll Servlce Employurent Transfer.tt He

deslgnated three years as the proposed length of stay. On

12 June 1966,  the pet l t loner  le f t  the Dlst r lc t  o f  Colunbla to s t tend

the Departrnent of Navy School tn St. l. laryrs County, Maryland. At

that t l$e, he etored soue personal property ln a garage on land

he owned ln l led leyre Neck,  Mary land,  and lnst ructed h la parents to

dlapose of  any rernaln lng worth less property .  Upon cmplet lon of

h1s school lng,  the pet l t loner  departed and arr lved ln  Japan ln

Ju l y ,  1966 .

In Septenbet ,  L966,  pet l t loner  leased a pr lvate reeldence

rrhere he reoalned througlr  August ,  I97L,  wl th the except lon of  a

b r l e f  r e tu rn  t o  t he  D l s t r f c i  o f  Co lu rob la  t o  a t t end  h l s  f a the r t s

funeral  ln  Decerober,  1970.

In Apr1l  I  L967,  uh1le ln  Japan,  pet i t loner  f l led a D.  C.

Forrn D-408 reguest ing a rc turn of  cer to ln taxes on the ground that

h ls  prcaent  dorn lc l le  was Japan.  The Dlst r lc t  o f  Colunbla Flnance

Of f l ce  ag reed  and  re fundcd  h le  t axes .  Pe t l t l one r  t ce t l f l cd  t ho t  1n

t
I
t



a
lx
r{
I

. t i
t' t
I
il
, l

rl
t l

r l
l l

rl

-  4 - o
re l lance upon that  ru l lng,  whlch

ras erroDeously made,  he d ld not

unt l l  l {arch,  L972,  for  the per lod

the D.  C.  Covcrnrent  nor  ac ier tg

agaln f l le  D.  C.  lncme tarea

Septenber, L97J-, through

Deceobe r ,1971 .

In addl t lon,  pet l t loDer test i f led thst  when he f l le j

his 1970 Federal i.ncome tax return, ln Aprll, 1971, he kna tbat

his preseot Job would be transferred to Hawali and that aealgnnent

there would have entalled work ln Vletoan, which he defiultely

d ld not  desi re.  Accordlngl l ,  he l le ted h ls  pr lor  address of  1419

Frank l l n  S t ree t ,  N .  8 . ,  on  h l s  t ax  re tu rn .  S lnce  h le  add reas  fo r

the followlng year uras uncertaln, he felt that lf the tax forms

and lnst ruct lons were nal led to h ls  nother fs  address,  ahe would

know uhere to forvard then to hfuo.

On 3 l lay 1971,  pet l t loner  appl led to the Deparrnent  of

State for  a new passport  aa h ls  present  one waa about  to expl re.

On thls appllcatlon, he l leted hls peroanent resldence as "1419

Frankl ln  Street ,  N.  E. ,  lJashlngton,  D.  C.  "  Moreover,  he lndlcated

on the earne appllcetlon, under ttPropoeed Travel Plansrtr that he

lntended to return to the Unl ted Statea wl th ln e lx  months to reelde.

Pet l t loner  test l f led that  the 6o1e reason for  l le t lng h1s reeidence

at  1419 Frankl ln  Street ,  N.  E. ,  was becauee "he had to put  sone

add resa  1n  the  Un l ted  S la tee . r l

On l0 Jtrne 197L, at about the tLr:rc hl.e reneweC cnplolrnent

ob l l ga t i on  had  t c r r l l na t cd ,  pe t l t l one r  raques tcd  and  recc l ved  a

reasalgnncnt  f ron h ls  prceent  c : rp loyer  to h ls  forner  employer ,

t l re  Naval  Research laboratory In Washlngton,  D.  C. .  Subsequent ly ,

accordlng to pet l t loner ,  he too! ' .  leavc w1 t ,hout  pay for  h ls  last

tbree nonths ln  Japan spccl f lca l ly  for  the purpoee of  eccklng

enp loynen t  l n  t t r e  Pac l f  l c ' o rou .  Fa l l l n6  t o  t t o  ao ,  i n  . $ep te r rbc r ,

1971 ,  ha  took  advon tago  o f  l r l e  re -enp lo l r ren t  oppo r tun l t y

, l
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rrlth hls foruer eoployer and took up resldence vlth hla nother at

1419  F rank l l n  S t ree t '  N .  E . ,  on l y ,  l n  h le  uo rde ,  becauee  h la

father hsd slnce passed awaY.

Aslde f roo h ls  enploynenc,  pet l t lonerrg act lv l t le !  18

Japan sere extreoely Ifunlted. He testlf led that hc had calIlng

carde pr lnted l ls t lng h le res ldence at  h ls  addreee ln Jepen.  Tharc

ls, horever, no evldence thst he ever apglled for Perrancnt rerldenca

atatua 1n Japan. ltoreoverr petlt loner adoltted at trlal thrt he

Dever applted for Japanese cltfzenshlp, that he ne\ter voted 1n r

Japaneee e lect lon,  that  he never  pald Japaneee lncome t rxr  that  l re

rras never enployed by a Japanese enterPrlee, that he n6rer aought

prlvate eoployoent whlle ln Japan - other chan ulth the Unlted

States Nary, that he never had relatlves ln Japan and that hc never

Jolned any aocla l  or  c lv lc  ageoclat lone.whl le  Present  ln  Japan.

Furtheroore, the petlttoner hae made no afflrnatlve shottlng whateoerrer

that he had ever prevlouely vlslted Japan or naa faull lar wlth

any aspect  of  Japaneee cul turer  urores or  eocleta l  re lat lonahlpe.

On the other hand, durlng hls reeldence ln Japan'

pet l t louer  ueed h ie oother fe res ldence for  PurPoses of  correspondence

and for two actlve bank accounte nhlch he nalntalned 1n the Dl8trlct

of Colunbla from L967 to L97L - Perpetual Banklng Asgoclatlon and

the Washlngton Natlonal Bank. Ttrls, ln fact, rrae the sane addr'eee

that  pet l t loner  had used for  voter  reSlst rat ion PurPosea tn 1954 and

L972,  In addl t lon,  the ev ldence revealg that  dur lng the ycara ln

guest lon,  pet l t loner  r ras I  s tockholder  ln  the Potonac Electr lc

Po'ler Coopany of t lashtngtonp D. C.

OPINION

Ttrere le  e thregl ro ld qucet lon,  reeolu l lon of ,  wl t lch le  not

long ln doubt .  I t  rDEy bc euggeatcd that  s lnce th le caac cal l r  for

a det ,crn lnat lon of  vhether  t l rc  pet l t loner  r raa donlc l led tn Japon
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or thc Dlst r lc t  o f  Colurnbla Japaneee pr lnc lp lea of  dmlc l le  ehould

Ue eppl tea.-Ttr ls  Court  doee noB agree.  But  even l f  th le auggeat ion

were val ld ,  the Court ,  under the ev ldence,  t rust  never thelese

spply the lan of the forum. In any case where the lawe of a foreign

couDtry are appllcable, these lawg roust be pleaded and proven by

the party who relles upon then.2 Io the lnstant cage, however, no

evldence hae been recelved wlth reference,.to the lav of Japan other

thaa aa un-offlclal docuoent, subnitted by petlt loner, whlch purports

to lnterpret the Japanese deflnttlon of donicile. Ttrle le not

sufflclent proof of Japanese lav. Even lf Japaneee law were

appl lcable,  th la Court  would have to presuoe that  the concept  of

doolc l le ,  havlng unlversal  recognl t lon as l t  does,  would be

appltcd ln Japan under prlnclples somewhat slmilar to ours,

thou3h l te  Jur lsprudence rnay be d l f ferent .  l toreover ,  Lt  le  not

clear on the record that thla un-offlclal docunent was tntroduced

to prove Japaneee law. If thle la true, lt then becomeg appareDt

that  the pet l t loner ,  by fa l l lng to prove the fore lgn law,  has acqulescec

ln havlng ht.e controrrerey determlned by the law of the foruo. See,

Lea rv  v .  G ledh l l l .  8  N .  J .  260 ,  84  A .2d  725 (1951 ) .

A more substsntlal reason for applylng the law of the

forun la buoyed to the prlnary lssue 1n thle ca6e. In the Courtre

v leu,  a lnce a guest lon har  been ra leed concernlng whether  a person

was doolclled ln the forun, the Court ls free co apply the ls'r of

the forun.3

Doolc l le  1s an e lus lve concept  that  hag been lnterprcted

1n var loue ways by learned Jur ls ts  and legal  acholare a l1ke.

l l r .  Jue t l ce  Ho loes  p I t h l l y  deec r l bed  domlc l l e  as  t ' one  techn l ca l l y

preeolnent  headqusr tere,  whlch as a regul t  e l ther  of  fact  or  of

25ee  Supe r .  C t .

3c.  w.  s tu:berg,
p .  53 (1951) .

Clv i l  Ru le  44 .1 .

Pr lnctp les of  Conf l lc t  o f  Laws,  2nd ed. ,
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flctlon, Gvcry person 1a conpelled to hnre ln order that by

ald o!  l t  ccr ta ln r lghta and dut les .  .  .  
" "y  

be deterrn lned. t '4

Iloolcllc haa algo bcen deflned ae that place where a pereon has

r  t t t rue,  f ixed,  pernsnent  hooe,  and pr lnc lpal  establ lehnent ,  and

to vhlch,  wtrenever hc la  absent ,  he has the ln tent lon of  return lng. t '5

Ttre Reetatenent ssyr th€t dosrlclle ls the .place sherc .6 tr8n hae hls

hsne.6 Whrt"""r the varloug and sundry approaches to deflnlng

dorolclle oay be, horrever, courts and legal scholara are unlveraally

ln  agreeuent  that  apersonts donlc l le  le  the p lace wherc he l lves

and hae e houe.7

Energlng f ron the numerous decls lone on the subJect  of

dmlc l le  le  the wel l -aet t led ru le that  "every person nuet  at  a l l

t lmes posgess a dqnlclle . . . no person can at the 8aoe tlne have

nore than one operat lve dsolc l lc . t tS Slnce the larr  of  a pereonre

doeic l le  detero lnca nany of  h ie funportant  ln terests,  l . !  ls  essent la l

that  everyone have a doroJcl le .  Tt re Juet l f lcat lon for  th ls  concept

1s patent ly  obvioue.  t l l thout  a nexus to assoclate a person wi th a

cer ta in legal  ayateu,  the basls  for  detern ln lng succeeelon of  property ,

lncone taxat lon and t l re  val ld l ty  of  r lghte and obl . lgat lon whlch ar lse

as a reeul t  o f  th ls  legal  assoclat lon would at  Eo6t  be arb l t rary

and lnvldloue.

Al though everyone agrees that  ion lc l le  meane horoe,  the

d l f f l cu l t y  a r l ses  l n  < ie te rn ln lng  where  one ' s  ho rce  l s .  Pe rhaps  a t

one !1me, donic l le  meant  res ld lng at  a p lace pernanent ly .  Presence

4 f ; c rq t rn r  und  l : t r  .  v .  D rc . r , f us ,  L72 . r t ase .  154
1 5 7 ,  5 1  l t . E .  5 3 1  ( f e 9 8 ) .  S c e  a l s o ,  l . l i l . l l a n s o n  v .  O r ; e n t o n ,  2 3 2  U . S .  6 1 9 ,
3 4  S . C r .  4 4 2 t  5 8  L . & t .  7 5 8 ( 1 9 1 3 ) .

5 s t o r y ,  C o n f l l c t  o f  L a w s ,  s e c . 4 1 .

6Rcstatcrnent  Second ,  Conf  l lc t  o f  Lars $ l l ,  cm,raen!  a.

7No te ,  Sc l , f -Sc rv lng  Dcc la ra t l ons  and  Ac ts  I n  De tc r r r l r u r t l oh
of  Donic l le ,  34 Gco.  L.  J ,  220(L946).

8R. craveson,  T l re Conf l tc t  o f  Lawe (5t l r  cd,  Lg6S),

I L
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at  e p lace for  a terDorarv puroos"  r rould no!  Euf to  e f f ec tua te

a change of  doolc l le .  Horrever ,  no sooner than th le guldel ine of

"permanencet 'vas establ lshed,  l t  nas oodl f led by the concept  of

res ldence at  a p lace o lus t i re  ln tent  to  res lde there ocr .nnanent lv  or

fo r  an  l nde f l n t t e  pe r i od  o f  t l ne .  0 r ,  s ta ted  l n  t he  nega t l ve ,

che absence of any present lntent to l lve elsetrhere.9 Io r"rry

lnetances,  these guldel lnee r rere cast  aB per  ge ru lee to be

appl led,  wl thout  except lon,  to  detennlne onefs dqolc l le .  Today,

however,  the not lon of  def tn l teness or  indef ln l tenese of  s tay,  ae

per se ru les,  has been reJected.  The polnt  to  be nade le that

whl1e these guldel lnes are a lgnl f lcant ,  they are not  absolute

ln character  and thus a deter : r r lnat lon of  domlc l le  cannot  a lwaye

be uade eole ly  upon thel r  appl lcat1on.

Al though res ldence at  a g l .ven p lace nay be consldered

evl .dence of  dorn lc l le ,  i t  ls  se ldon,  h ' l thout  more,  a Juat i f  1c8t1on

for  p f tndtng of  donlc i le .10 f f i rere res idence ls  establ rshed at  a

par t lcu lar  p lace,  ln tent  then bccqtes the s lgnl f lcant  probleo.

Residence ls  not  1n d lspute ln  the present  case.  Hence,  the quesElon

1s whether  the pet i t loner  manl fested the reguls l te  ln tent  to

establ lsh a hone ln Japan.  Slnce pet l t loncr  a l legea that  he

abandoned h ls  dom1c1le ln  the Dlscr lc t  o f  co lumbla and establ lehed

a new one ln Japao,  he has the burden of  establ lehlng that  he

ln tended  and ,  l n  f ac t ,  d l d  change  h1s  don l c t l e .

I t  has  o f t cn  been  a ta ted  tha t  a  don l c l l e  once  acqu l red

u l l l  con t l nue  un t t i  1c  1s  supe rceCed  by  t he  acqu l s l t l on  o f  a

new dcmlc l le  and that ,  to  ef f  ectuat .e a change of  dqrn lc l le  there

gg ! -us rg  v .  M ! ,  235  t t . s .  561 ,  34  s . c t .  164 (1914) ;
wt l l ias,son vf f ion.  f f i .s ,  619,  33 s , i t .  442(1913) .

l oDea lc ,  P roo f  o f  Don l  c l \ ,  74  U .  o f  l , o .  1 , .  Rev .  562 (1  926 ) .
S c c  a l R o ,  2 t s g r l c t  o t ' C o l . u : r b i s  v .  l i r r r : r h v ,  3 1 4  U . S .  / r { 0 r  8 6  L .  R d .
3 2 8  ( 1 9 4 r )  .
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Eua t  be  ac tua r  res ldence  a t  a  p lace  p lua  the  requ l s l t e  l n ten t . l l

The quest lon then beconee -  what  ls  the requls l te  ln tent?

The lntent  requl red to ef fectuate a change of  dora lc l le

must  be sn actual  Lntent  to  acgulre a new dour lc l le  and not  nere ly

e future or condltlonal lntent prenlsed upon the happenlng of

6one uncer ta ln or  posslb ly  for tu i tous event .  I t ,  uruet  ba a

present  ln tent  to  renalu ln  the new plaee. for  an lndef ln l tc

perlod of t1ne, and when absent fron that place there ls an

lntent  to  return.

Despl te sel f -serv lng declarat lons,  the ln tent  nruet

be obJect lve ly  nanl fested and le to be measured by a personre

acts regardlese of  what  h l .e  ectual  feel lngs or  eubJect lve Lntent

purpor t  to  ref lect :

"A st rong subJect lve ln tent  cornblned wl th an
occaslonal  res l .dence ls  lnsuf f lc lent  ln  l tee l f  to
nake a doolctl . wlrere the new rceldence ls 1n
a fore lgn country,  the Courts  are more re luctanE
to f lnd a change of  domic l l ,  but  rhey do ao i f  the
nere c la ln of  donlc l l  1 ;  pract lca l ly  the only
renain lng connect lon.  [12

Thue, to resolve the lnstant problem, lt becomes

lnperat ive to exenlne obJect lve ly  the acts of  pet l t ionei  phlch

at teopt  to  connote h la ln tent  to  establ lah a changc of  dora lc l le  to

Japan.  Thls resolut lon,  however,  can only be accompJ, lshed by

an analyels  of  the re levant  establ lshed domic l l lary pr lnc lp les

srh lch have been e luc ldaced 1n a numbe-r  of  donlc l l {ary casee ln

th i s ,  and  o the r ,  Ju r i ed l c t l ons .  I n  a t t emp t l ng  to  reach  th l s

resolut lon,  the Court  rnust  aCdress l tse l f  to  the guest ion:  Dld

pet l t loner  l r r rend to make h ls  l rone ln Japan? For once th is

de te r ro lna t l oo  1s  made ,  doa l c l l e  s t11  fo l l ow  ne  t r  na t t e r  o f  l aw .13

l l G o o d r l c h ,  C o n f  l t c t  o f  l . ; r w R ,  2 n d  c d . ,  g I g ( 1 9 3 g ) .

l Z c o n r n e n t c ,  t t ' I n t e n t r  r n  D r n r l c l l r r '  3 7  y a r c  L .  J .  l l 2 7 ( 1 9 2 g ) .

-  
r3: ;orer  se l f -serv lng DecJj l rat l .or re and Acts rn I )c terrn ln: r t lon

Domlc l lc ,  34 Geo.  L.  J .  223e946).of
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For a var lecy of  reaeons,  such ag envi ronrnenta l

changea for  heal t l t  purposes,  or  I  Ao"f ro to at tend a par t lcu lar

educat lonal  lnst l tu t lon,  persona are compel led or  D8y rc locata.

Sln l lar ly ,  theroere fact  that  a person ls  coopel led to re locate,

e l ther  by econorolc  reasons or  by law,  should not  prcc l .ude h le

becooing dor lc l led ln  the new locat lon l f  , the requfu l te ln tcnt

1s present to t.ndlcate unequlvocably abandonnent of the forner

donlc l le  and acguls l t lon of  a new one.  Even though present  for

a f ixed per tod of  t l rne,  a percon may acqulre a donic i le .

Ttr le  pr lnc lp le was helghtened by a recent  decls lonl4

rhereln the Court ,  ln  drawlng analogles bcnreen the pecul l .ar

e l tuat lon of  pr lsoners and those factual  s l tual lons lnvo1vlng

ntgratory teachers and sold iersr l5  l re ld that  a pr leoner could

establ lsh a doro ic l le  ln  the Etate 1n whlch he wae lncarceratcd

l f  l re  nanl fests t l re  requls l te  jn tent  to  abandon h le former dorn lc l le

anC acqulre a new one.  T l re Court  concluded that  there s 'aa no

Just l f lcat lon for  the appl lcat lon of  a I 'per  se ru lerr  that  would

prevent  the acqulo l t lon of  a domlc l le  for  any pr laoner.  Por  ln

dolng so would create an l r rebut table presunpt lon of  retent lon of

the forrncr donlclle and preclude the acguleitlon of a ncry one. It

wou ld  appea r ,  t he rc fo re ,  t ha t  i he  f acc  o f  pe t l t l one r rg  resLdence

ln Japan pursuant  to an enplo l rcnt  contract  for  a def ln l te  2er lod

of  t loc ehould notru i ' ldur  a l l  c l rcu: ls tancea,  prec lude h lo f ron

establ tsh ing a domlc l lc  there.  I t  s l rould be observed,  l ror"evcr ,

t ha t  t h t s  f ac t ,  s tand lng  a lone ,  l s  p r l na  f ac ie  t ha t  Japan  1s  no t  h i s

dornlc l le .  Ard l t  ls  Jneurnbent  upol r  pet l t loncr  to ovcrcooo th lg gr lna

fac le sho' . r lng by r rdduclng ev i .dence to the cor t tFa! ] r

l4scc, ! !1_t_S.l-JL v.  r lorkins, Esqutre, et .  n.1.,  l io.  72-1424
( U . S . C . A . ,  6 t h  C l r .  J 9 7 3 ) .

t (' -Sce, I i! l  is v. Sqrrl l le;rs_t_Q114s_trl4!l,gnlo,-. 260 l-.2,J 2AO
(8th crr. le5g), 

"iJ _r'qrt.-i l lUftFl 2s5 ff i i l lotz(D.s.c. r96c).
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Ttre Court  Dust  then return to l ts  or lg lnal  query 1n

at teopt lng to regolve th la problcn,  that  16 to say,  d ld pet l t toner

lntead to uake hla hooe ln Japan? Ac prerrlously stated ' the

detera lnat lon of  ln tent  to  acgulre a donlc l le  urust  be obJect ive ly

exanlncd tn l tght  of  surroundlng factual  c l rcunstances,  8nd,  aB

recogn i zed  by  t he  Sup reoe  Cour t ,  t h l a  l s ' a  "d l f f l cu l t  ques t l on  o f

fect  to  be set t led only by a rev lew of  the many re levant  (and

freguent ly  conf l lc t lng)  lnd lc la of  uhere a urants hcre Le and accordlng

to the ee tabl lshed not les of  proof  . "  Dist r ic t  o f  Colurabla v.  I ! IS, !y ,

314 U.S.  44L,  86 L.Ed.  329(L941).  Conseguent ly ,  presunpt lons have

been eatabl lshed by the Courts  in  an ef for t  to  a6cer t8 ln the t rue

lntent  of  an 1ndlv ldual . l6  In th ls  regard,  a fa l r  analys ls  of  the

lnetant  case requl rea conslderat lon of  at  least  c ldo preeumpt lone

which frorn tlme to tlne have been recognlzed and applled ln domlclle

caaea:  (1)  presumpt ion of  cont lnul ty  of  domlc l le  unt1 l  ev ldence J.e

es tab l l ehed  to  t he  con t ra ry '  See ,  &S I  v .  f l s t r l c t  o f  9o lumb la *

72 Apg.D.C.  30,  1 l3 f .2d 25 ( f940)  and ( ! )  presunPt lon that  the

place where a Dan l1ves 1s consldered to be h ls  donlc l le  unt l l  facts

adduced eetabl lsh !1" .e contrary,  See,  Dlst r ic t  o f  Colu:b ja v .  ! lgJ.P,b-y. '

314  U .S .  440 ,  86  L .Ed .  329 (L94L ) .

In !gg"ngJ. ,  notably the f l rs t  ln  a ser lcs of  casea ln

th is  Jur tsdlc t lon lnvo! ,v1ng pereons uho had veecuree to the

Dlst r lc t  o f  Colunbla 1n pursul t  o f  cnplo l rent  r l th  the Clv l1

Se rv l cc ,  t hc  Cou r t  r ecogn l zcd  t l t c  p rob le r  she :he r  a  c l t i zen  o f

a state,  by occept ln3 Fc: lera l  cmplo; ' i ; rcnt  ln  c l - .e  Dlst r lc t  o f

Co l r .mb la  o f  l ndc f l n l t e  o r  r c l a t l ve l y  Pe rnanen t  Cu ra t l on r  musc

Rur rcnde r  h lo  p r l o r  do rn t c l l e .  I n  ho ld lng ,  t l : c  Cou r t  s t r cased  tha t

u r r l , csa  i l  pc rson  g . t vc  c l ua r  cv ldcnce  o f  h . t s  l n ten t ton  to  l o r cgo  h la

$ ta te  a l l eg iance .  hc  nay  re ta ln  h l s  dou l c l l c  1n  thc  smte  f ron

16No tu ,  Se l f -Se rv ln ;  Dcc la ra t l ons  anc l
of  Dqalc l le ,  34 Gco.  L.J .  222(L946).

r l c t s  I n  De tc rm lna t l on
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uhence he cane.  The under ly lng basls  of  Sweencv apparent ly  s tcnroed

froo the Cotr r t 's  rat lonale that  re3ldence ln the Dlst r lc t  o f  Columbla

vaa reaaonably lnc ldent  to  the d lscharge of  governDencal  per forrnancc

here.  Uoder these c l rcuostances,  &Sg appl ted the t radl t lonal

prcsuhpt lon of  cont l .nul ty  of  doolc l le  whlch nould requl re st rong

evldence to rebut .  , '

' fhe ratlonale and authorlty of Sweenev wae applied to

the subeequent  coi rpanlon cases of  Dlst r lc t  o f  Colucbla v.  DeHart ,

73  App .D .C .  345 ,  l l 9  I ' . 2d  t+49 (1941 )  and  _D ls t r l c t  o f  Co lunb la  v .

!g lphv. ,  73 App.D,C.  347,  119 f .2d 451(1941).  However,  ln  revers lng

the hold lnga of  Dehar_l t  and Uir rphy,  the Supreae Court ,  ln  Dlst r lc t  o f

!@! ta  v .  I l u rphv ,  3 r4  U .S .  44L ,  86  L .Ed .  329  (1941 ) ,  r eJec ted  rhe

presuept lon of  cont lnul ty  of  donlc l le  aE propounded by SSry. ,

and establ lshed t tbroad ru lee"  to asslet  In  determln lng the

donlc l l lary s tatus of  persons who had ventured to t l . .e  Dlst r ic f

of  Colunbla for  the purpose of  engaglng 1n governnenta l  senr lce

of  re lat tve ly  lndef ln l te  tenure.  On the one hand,  the Court

held that  I  per6on,  etunply by conlng to l lve ln  the Dlst r lc t  o f

Colusrb la for  an lndef ln l te  per lod of  t ine pursuant  to e icp loynent

ln t l re  Government  serv lce,  would not  acqulre a donlcL1e.  I iowever,

on the othcr  hand,  the sccond prong of  the "broad ru leat t  o f

l l u rphv  es tab l l shed  the  p ropos i t l on  t ha t  un iess  a  pe rson ,  r " " l a i r r g

l n  t he  D l s t r l c t  o f  Co lunb la ,  had  a  f l xed  and  de f l n l ce  l n ten t  t o

return where he wns foruer ly  doln ic l led,  he would be presured Eo

be  don l c l l cd  he rc .  The  Cour t  no t cd  tha t  a  ne re  t t f l oa t l n3  l n t cn t l on "

to  r c tu rn  t o  one rs  do ra l c l l e  wou ld  no t  su f f l ce  t o  re ta ln  t i l e  f o rnc r

domlc l l e  f o r  t he  l nccn t  t o  re tu rn  mus t  bc  de f l n l t e  even  though

t l t o  da l c  sc f  f o r  r r . Lu rn ing  ncc i l  no t  bc .
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I n  re l l ance  upon  the  p ropos l t l on  t hag  un t l l  f ac t s  adduced

establ lshed the contrary,  the p lace shere a peraon l l .ves la  proper ly

taken to be h ls  doolc l le , lT the Court  thus took the posl t lon that

the tarlng authorlty was warranted ln conslderlng aDy person rceldlng

ln the Dlst r lc t  o f  Coluubla on tax day as pr lna fac le t&(able.  In

the Court rs  v lev,  1t  was not  an unreasonable burden to requi re e

percon to prove donic l . le  e lsewhere { f  he ' io , - ,ght  tc  escepe bc1;g

taxed ln the Dlstrlct of Colunbla for he alone was ln possesslon of

a l l  the factg and could best  descr lbe h is  oer t  at t l tudes r r l th  reference

to the acquis l t ion or  sbaudonment of  a dmlc l le .

The Supreoe Court rs  v lew ln I IurpE and the U.  S.  Court  of

AppealrB v lew 1n Swecnev d l f fered only wl th respect  to  a l locat ton

of the burden of proof wlth l lgIlhl placlng the burdeo upon the

lndlv ldual  res id lng ln  D.  C.  to  establ lsh donlc l le  e lsevhere and

Sr, 'eenev fur ther lng thc proposl t lon of  cont lnul ty  of  donlc l le  whlch

would requl re st rong evidence to overcone the presuapt lon agalnst

a  change .  (See ,  Beedv  v .  D l s t r l c t  o f  Co lunb lg ,  75  U .S .App .D .C .  289 ,

126 F.2d 647(L942). AJ.though Beedv dlffered fron the prevlous casee

1n that  the pet l t loner  there ln uas not  enployed 1a the Federal

serv lce at  the tLne that  h ls  dm1cl1 lary s tatus was ln quest lon,

the Court  recognlzed th ls  d ls t lnct lon a8 one poselb ly  lnvolv lng

a d l f fcrent  probten.  l louever ,  1t  concluded that  1n €1ther  s l tuat lon,

t l re  detern lnal ic . r r  to  bc nade ls :  l . lhere ls  a manrs hooe? f t  f "  apParent

ae ev ldenced by the cases decided subseguent  to lg lyr18 that  the

presumpt, lon of  cont inul . ty  of  dor , r lc l le ,  as expressed 1n 5;1g34gt

In  e f f ec t  "g ,ave  t ' ay t t  t o  t he  coun te r  p resunp t l on  o f  dm ic l t e  l n  t he

Dlst r ic t  o f  Colu=bla s l r ich uould rcqul re the person af fectcd to rebut

,''
l :

t :

l 7S . ,o r  - I i r r n l s  v .
472 ,492 ,  nn r l  . \ nCc r ! i ! r i - \  \ , .
l J  S .  C t .  4 / r9 .

S n l t h ,  l 4  l ! o w .  ( U S )  4 0 0 ,  4 2 3 ,  1 4  I . . t d .

! . l l I ! ,  t 3 S  U . s .  6 9 4 , 7 0 6 ,  3 ' i  L . l : d .  l O 7 8 '

D i c t - r J c t o f  Co )u ' . ' r 1 r_ l  l ,  77  U .S .App .D .C .  332 ,
L l t ! r t r i e r  o f  C o ' ! r r ' , r h ! r r  8 0  U . S . A p p . D . C .  1 4 5 '

l 8 p ; : c e  v .
135 F. 2d zao(l<f i i1
1 6 l  r ' . 2 d  6 4 9  ( 1 ! r 4 7 ) ;
t76 f ,2d 28(1949),

l i u  t :  J  ( ' f  v .

A4r!tr! v. l ) t r ; t r l c t  o f  C o l r r r . r b l a ,  8 5  U . S . A p p . D . C .  9 l  .
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and prove by adductng and establ lsh lng ev ldence to the contrary.

In analyz lng the aforement loned cases and at ternpt lng

to epply thc l r  re levant  legal  pr lnc lp les to the present  caae,  l t

le apparent that the guldellnes and presunptlons eoploycd 1n a

detero lnat lon of  dorn lc l le  eere not  deelgned to create a systen

of  hard and fast  ru les to be appl led regapdless of  context .

To the contrary, the prlnclples whlch have evolved froo the caeee

spaD nunerous factual  s l tuat lons and are but  a lds to asslet  the

Court  Ln oakl .ng a deterr r lna l lon as to a personre t rue home. The

fact  that  a guldel lne or  presuropt lon ls  reJected 1n one case

does not  prec lude l te  acceptance and appl lcat lon ln  e,nother .

Reallzing that the rnobtllty of persone ls greatly lncreaslng,

the t rend ls  topard greater  ref lnenent  and nore select lve ut l l lzat lon

of  
'dordcl l lary pr lnc lp les.

Ttre l!g.U.bl preounptlon that where a man l1ves 1g

coneldered to be hie dorrlcl le 1s elther a weak or strong presuuptlou

dependeut  on other  c l rcumstances ln  the case.  I t  ls  lndeed a

stroDg ard sound presunpt lon whetr  the res ldence le for  ao lndef ln l te

perlod of tf iue ln a place where the cuatoms, laws and nores are

eln l lar  to  thoae of  the former p lace of  res ldence.  Hence,  lndef ln l te

resldence ln euch a place and the absence of any flxed aruC deflnlte

lntent  to  return to orrets foroer  domlc l le  la  general ly  dete ' r r r lnat ive.

In the lnstant  ca6er hovever,  the } turphv presuroptJon,  l f

appt tcable at  a l l ,  ceasea to be a reasonable ln ference once the fact

of  l ! .n l ted res idence beconee aPParcnt .  l loreover ,  s tnce l t  18 ev ldt :nt

Lha t  t he  pc t l t l one r ,  pu rsuan t  t o  a r r  cnp loy re r rE  con t rac t  o f  dc f l n l t c

du ra t l on  I uophoe la  added ) ,  ven lu rcd  to  a  f o re lgn  coun t r y  o f  u l t l c l r

hc hal  l l t t la  or  no pr lor  knor l l .dgc o{  I ts  language'  custons '  norcr i
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ard goclc ta l  re lat lonshlps,  1t  would be oost  lnappropr iate for

the pet l t loner  to re ly  oo a presuopt lou ar le lng f roo res ldence ae

a Just l f lcat ion for  a f lud lng of  doalc l le  ln  Japan.

fhe Court ie of the oploloo thet the presuoptlon of

contlDulty of donlclle, as expresscd ln Sjrcenevr !.g,Er le uorc

appltcable to the case at bar. TMs la not lnconaletent rrlth the

tradltloDal vles that a dornlclle once estgbllshed contlnues untl l

L t  ls  euperceded by a new doolc11e.19 though appl lcat lon of  th ls

presurnpt lon does not  prec lude a f lnd lng of  donlc l le  ln  Japan,  the

pet l t loner  rnustr  never theless,  rebut  the presuupt lon by establ lsh lng

facts to the contrary.  In  the Court ts  v lew,  he hae fa i led to do so.

Al though the pet l t loaer  Eest l f led that  he abandoned h ls

Dlst r ic t  o f  Cohnbla doalc l le  and acgulred a new oae ln Japan,

h le declarat lon ls  eubJect  to  the ln f l ra l t lee of  any other  ec l f -

serv{ng declaratlons and aa recognlzed ln !l@,, €9!Er nay lack

persuaslveneas or  be contradlc ted by other  declarat l .one and

lnconslstent  acCs.  Ttrerefore,  the pet l t lonerre conduct  nust  be

obJect lve ly  exolned ln l lght  of  h la test lmony,  for  the conduct  of

a person ls  one of  the r rost  i rpor tant  lnd lc la of  a personta ln tent

to acgulre a donlc l le  In a p lace.2o Worde are noc suf f ic lent .  l lore-

over ,  the Court  &ugt  conslder  a l l  o f  the ev ldent lary facts whlch

purpor t  to  ehow the re lat lonshlp n l th the pet l t lonerrs forner  ho&e

as  these  fac t s  a re  a l so  re levan :  i n  dc te rm ln lng  one te  do rn l c l 1e .21

T t re  reco rd  be fo re  t he  Cou r t  r e f l ec t s  t ha t  t he  pc t i t l onc r

had n in lnal  contacts s 'h l le  he res lCed ln Japau.  However,  rh l le

res ld lng there,  he d ld rara ln a pro;er ty  or .Tter  1n the r ret ropol l tan

t l on  o f
llgrlltr

l 9Ree to tenen t  (Second ) ,  Con f l l cG  o f  Lavs  $19 .

2 o g e a l e ,  P r o o f  o f  l c : t c f f ,  7 4  V .  o f  P a .  L .  R e v .  5 6 0 ( 1 9 2 6 ) .

2 lNo te ,  Se l f -Se rv1n3  Dcc la ra t l ons  and  . \ c te  I n  Dc tc rn l ru r -
Domlc i l c ,  34  Geo .  L . J .  : ?3 ( f  946 ) .  D l s t r j . cq_p - f  Co l t LL ln  v .
3 1 4  U . S .  4 4 1 ,  4 5 7 ( L 9 4 t ) .
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l res,  reta lned stock ln  a local  ut l l lcy coopany,  aud uainta lned

tuo act lve bank accounts lu  the Dt6tr lc t  o f  Colurobla.  Morewer,  the

record reveals that  the pet l t loner  realded yt th h1s notherr  the

only knoun relatlve to the Court, prlor to golog to Japan, and

lnoedlately took up resldeuce w-lth her at the fatotly hone upon hlc

return to the Dlst r lc t  o f  Colunbla.  I t  ts  a leo e ignl . f lcant  to

Dote that whlle the p etlt loner was resldlng ln Japan, he used hls

foroer Franklln Street address for purposLe of, correspondence

and lndlcated thls address ae hle ttpenanent resldencerr on hte

1971 passport  appl lcat lon ae wel l  as not lng on the appl lcat lon that

he ln tended to returD to t  he Unt ted Statea s l th ln sLx uonthe to

res lde .  I n  t he  Cou r t r s  v l ew ,  l t  a t  l eas t  appea re  tha t  pe t l t l one r re

Lntent ,  ae ev ldenced by these notat lons on h le passport  appl lcat lon,

vae conelstent  l r l th  h le subseguent  conduct .

Al though the pet i t loner  rented and l lved ln  e pr lvate

regl .dence ln Japan and had cal l lng carda pr lnted l is t lng hts

reeldence at  h ls  addreae 1n Japan,  there 1s no ev ldence that

lndlcates thar  he ever  Jolued any eocla l  or  c lv lc  aseoclat lone

whlle preeeot 1n Japan or that he ever eought prlvate enployrnent

whlle 1n Japan - other than rrlth the Unlted States l lavy. In

addltlon, petlt loner has nade no ehow-lng that he ever applled

for  Japanege c l t lzenehlp,  ever  voted ln  a Japaoeee e lect lon,  ever

pald Japanese incooe taxes, or utas ever eaployed by a Japancse

en te rp r l ee .  I t  18 ,  t he re fo re ,  d l f f l cu l t  f o r  t h l e  Cou r t  t o  f l nd

that  pet l t loner  ln tended to roake h1s hox0e ln Japan.

Aslde f roa pct l t loner 's  tceclnony,  a l l  ev ldent lary fact r ;

oppea r  t o  l nC lca te  t ha t  a t  t hc  coop l c t l on  o f  h1s  e tay  i n  Japan ,

he lntended to re turn to the Dlst r lc t  o f  Colurnbla,  a c i ty  nhere

hc  l r ad  l 1vcd  fo r  t he  oaJo r l t yo f  h l a  l l f c  and  the  o r r l y  p laco

tha t  pe t l t l onc r  appea rn  to  have  any  fan l l y  t 1eg .  l i c v tng  endeovo rcd
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ao aecer ta ln pet l t lonerre t rue ln tent  ln  l lght  of  an exanlnat lon 

i
, '  o f  h1s ent l re course of  conduct ,  lhe Courc thus concludes that  thc

pet lc loner  has fa l led to susts ln h1s burden of  proof  oD the lague

,  of  acqul .a l t lon of  a dmlc l le  ln  Japan.22 
' ,

In  a n l . r tshel l :  The present  t rend ls  agalnst  per  8e

'  
ru les ln  the deteru lnat lon of  doolc l le .  Ience,  the v lew that

,  res ldence p luu an ln tent  to  rera in there lndef ln l te ly  1s detero lnat l ,ve

of doolclle 1g not an absolute. Other clrcrmrsrances rray be shoer

lndlcat lve that  a fonoer res ldence {s the domlc l le .  I t  ls ,  however,

eound to say that  reeidence r r i . th  aD lntent  to  rer la ln there lndef ln l te ly

does  es tab l l sh  a  case  su f f l c t€ , , .  t o  suppo r t  a  f l ad lng  o f  don i c l l e

unless ev ldence to the contrary ls  adduced.

Slnllarly, the vlew thst resldence plus an lntent to'

reoaln there only for  a def ln i te  per lod 1e not  a l rays def ln i t lve

that  no donic l le  ex ls ts  at  the p lace of  res ldeoce.  Here agaln

other  c l rcunstances may eetabl lsh the contrary.  l lever theleee,

resJdence rrlth an lntent to reDaln there only for e l lDlted tlne

doeg establ lsh a case agalnst  donlc l le  at  the p lace of  reaidence

suf f tc lent  to  cupport  a f lnd lng to thac ef fect .  In  th ls  e l tuat lon,

t o  p reva l l r  s  pe rson ,  asse r t l ng  don i c l l e  8 t  h16  p lace  o f  r ee ldence ,

1e requl red to adduce evldence suf f lc lent  to  suppert  a f lnd lng to

the contrsry,

I n  t he  p rese r rL  case ,  t he  pe t l t l one r ,  adm l t t ed l y  domlc l l ed

tn  t hc  D l s t r t c t  o f  Co lu rnb la  be fo rehand ,  os tens lb l l ' uen t  t o  Japan  fo r

the purpose of  tern enplo i 'aent .  0n t l re  sur face,  t } :erefore,  h ls

res ldence there waa for  the durat lon of  h ls  enrp lo l lent .  On these

fac to ,  l t  1 r  t o  be  p resumed  rha t  h le  change  o f  r es ldence  fo r  such

2?Thoro  l e  no  ncccos l t y
lcgal  rar . r l f  Lcc c lons of  ab:rndonncnc
of  cnoLlrcr  .  Sce r  In  l r . r :  Dorr l r r rc  e t  s

fo r  t hc  Cou r t  t o  cons lde r  t ho
o f  o  C o u i c l l e  r . t  t h o u !  o c q u l n l  t l o n

L:.19:I!Sr 309 l;r. f 5l , l t,3A. 303 (f 933) .
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€ purpose d ld not ,  o f  1tsel f , ,  e f fectut te I  chsnSc la h l r  dmlc l lc .  In .

r uord, no donlclle waa acqulred ln Japan and he reoalned a doolcll lary

of  tbe Dtetr lc t  o f  Cofuobla.  In  th la Court ta opln lon,  the ev ldenca

pres"ntcd by the p etlt loner t o the conttary nelther Dccts Dor :

overcoEes the case agalnst hle cl,ab. i
I

.  Ft r theroore,  ln  paselng,  the pet l t lonerra coutent lon that  
i

he was a true translent - tt l thout any doulcile whateogver - Dust

be v lewed tu 11ght  of  the at rong,  pol lcy of ' the law,  Lf  not  ln  fact
I

a rula of law, that a persoD rnust always have a dornlclle. Treatlng 
I

th le aspect  of  the caae aa a Dat ter  of  pol lcy,  there 1s,  to  oay

the leact ,  6 t111 a st ront  presunpt lon agalnat  a rov lng ex letence.

On the record nade,  th ls  Court  cannot  f lnd that  the pet i t loner  wag

rrag t  t ruc t rant lent .

It ls therefore on thle -'-! //-aay of y'-v,-&*
7973r.ORDERED that  pet l t loner ' l  c la lm for  refund be d lemleeed.

i
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! ,

Or^t,u-r. Irlfr- el
tf"t o' 

}i|ll*troN' 9R' )---
Coplee to:

Kenneth PeIs,  Esqulre
Corporat lon Counselrs  Of f lce

Pe te r  H .  Wo l t ,  Esqu l re
412  -  5 th  S t ree t ,  N .  I l .
t ta6 l r lngtonl  D,  C.
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